
PORT LAW

Podgorica, August 2008
I
GENERAL PROVISIONS
Subject of the law
Article 1
This Law shall regulate the legal status of ports, classification of ports, management, fees, concessions, inspection’s supervision and other issues significant for ports in Montenegro.

Public interest, freedom of utilization and property 

Article 2
Port shall represent public property and it shall be accessible for utilization to all interested legal and physical entities under equal conditions in conformity with this Law.    

Port land and infrastructure are state owned.    

Port superstructure may be owned by physical or legal entities. 
Application of construction regulations 

Article 3
Construction and reconstruction of port’s infrastructure and superstructure facilities shall be in accordance with regulations on spatial planning and building construction.      

Meaning of certain terms
Article 4
Certain terms used in this law have following interpretations:
1. Shipyard port is port in which boats and other vessels are built, as well as port for docking, berthing and protection of all kind of vessels or nautical means of transportation for repairing and remodeling.
2. Port infrastructure includes operative shores; breakwaters; permanent wharfs, facilities for navigational security and safety, road and railway lines of communication in ports; electricity, telecommunication, water supply and sewage system.    

3. Port superstructure includes constructions and installations constructed in port area such as: office buildings, warehouses, silos, reservoirs and installations, transfer bridges, immobile or mobile cranes, derricks, mobile docks, workshops and other facilities and installations.
4. Port services are: 

a. nautical services, including pilotage, towage, mooring and unmooring of vessels;

b. cargo handling operations, such as: loading, unloading, handling and storage of cargo,

c. passenger services, including embarkation, disembarkation and transfer of passengers,

d. placement, guarding, protection, maintenance, repairing, remodeling and construction of vessels,  

e. ancillary services such as bunkering, freight inspection, agency activities, representing in customs procedures, collection and treatment of oiled water and wastewater, garbage treatment and other ancillary services;
5. Port is an area of sea and area of land connected with sea, with constructed and incomplete shore, wharfs, breakwaters, devices, equipment and other facilities for providing port services and performing other activities that are linked to them in economic, transportation and technological way.  
6. Port of nautical tourism - marina is port for placement, preservation, protection, maintenance, repairing, furnishing and anchoring of yachts and boats;
7. Public vessel is a vessel used by Montenegrin State authority and it is not a military vessel and serves for non-economic purposes.

8. Concession issuer is Government of Montenegro (in further text: Government);
9. Concession is a right to: 

a. use port or part of port as well as performing of commercial activities in ports, which are assigned to concessionaire by concession issuer by the virtue of concession agreement, on fixed period, under conditions defined by the law, where it is possible to agree on remuneration of concession fee or achievement of public interest. 
b. Construct, reconstruct or maintain and finance port infrastructure, superstructure, their usage and transfer in agreed term into the property of concession issuer in accordance with the law and concession agreement by B.O.T system, including all modes of this system.

10. Concessionaire is physical or legal entity to which concession is granted, i.e. several physical or legal entities which regulated their business relations by contract, in accordance with special law.
11. International transportation is nautical transportation between port in Montenegro and port in foreign countries. 
12. Priority concession is a concession awarded by the Government to the company which uses the port and on the day of coming into force of this Law doesn’t have a concluded contract on port utilization.
13. Fishing port is port for placement, preservation, protection, maintenance, repairing, furnishing and anchoring of fishing ships and boats.
14. Port anchorage is arranged and marked part of the sea designated for anchoring of vessels
15. Merchant port is port for placement, cargo handling operations, passenger services, anchoring and ship protection and performing other activities that are linked to them in economic, transportation and technological way.   
16. Concession contract is agreement made in a written form, which regulates mutual rights and obligations between concession issuer and concessionaire. 
17. Inland transportation is nautical transportation between ports in Montenegro.

II
CLASSIFICATION OF PORTS, ADMINISTRATION AND FEES
Classification of ports according to type of the maritime transport 
Article 5
According to type of maritime shipping, ports shall be classified into:

1. ports  opened for international and inland maritime traffic and

2. ports opened for inland maritime traffic.

The Government shall declare ports and specify the conditions required for ports from paragraph 1 of this article.
Classification of ports according to purpose
Article 6
According to purpose, the ports shall be classified into:
1. merchant ports,
2. ports for nautical tourism - marinas,
3. shipyard ports or 
4. fishing ports.
The Government shall specify the conditions that are required to acquire the status from paragraph 1 of this article.
The Government shall declare decision on classification of ports from paragraph 1 of this article.

Part of the port from paragraph 1 of this article can be used for security and defence needs.  
Classification of ports according to its significance
Article 7
According to its significance, the ports shall be classified into:
1. ports of national significance,

or 

2. ports of local significance. 
Ports from paragraph 1, of this article shall be declared by the Government, based on:
1. total turnover, its structure and frequency over last five years,

2. projected capacity,

3. condition of the port infrastructure and superstructure, 

4. quality and significance of traffic links with the hinterland and other ports,

5. spatial and economic opportunities for further development,
6. the existence of a free zone and
7. type of the maritime traffic from the article 5 of this Law

Port administration
Article 8
The ports of national significance shall be managed by administrative authority competent for ports (in further text: Administrative Authority), in conformity with this Law.
The ports of local significance shall be managed by legal entity managing the costal zone (in further text: Legal entity) in conformity with this Law and law which regulates management of the coastal zone.

Administrative authority
Article 9
Administrative Authority shall perform expert and administrative affairs, which include:
1. care for construction, maintenance, management, protection and improvement of ports;
2. supervision over port utilization, providing port services and doing other activities in port;
3. supervision over construction, reconstruction, rehabilitation, maintenance and protection of port infrastructure and superstructure;
4. securing permanent and undisrupted maritime traffic and execution of port services;  

5. implementation of domestic legislation, international treaties and port related standards; 

6. preparation of port development plans declared by the Government;
7. securing port operations in conformity with market principles;
8. preparation of criteria for stipulation of port infrastructure concession fee rate;
9. preparation of concession act, involvment in concession awarding procedure and concession contract conclusion; 
10. approving highest rate for port services tariff;
11. control of concession contract execution;

12. regulation and coordination of relations and activities between concessionaires;
13. maintenance and utilization of port superstructure owned by the State, which is not given through the concession;

14. preparation of concession register content and way of its conduct;
15. other affairs in conformity with the Law
Resources for the operation of the Administrative Authority shall be secured from the budget of State of Montenegro based on:
1. concession fee 
2. port infrastructure utilization fees 
Fees 
Article 10
In conformity with concession contract, concessionaire shall pay concession fee.

Part of the concession fee from paragraph 1 of this article shall be directed to the unit of the local municipality on which territory the port is situated, in conformity with Law which regulates financing of local self-governance units. 
Article 11
Users of port services in ports shall pay:

1. port services fees;
2. port infrastructure utilization fees, consisting of: wharfage, demurrage, anchorage.
Article 12
Port services fees shall be revenue of the concessionaires.
Maximum rate of port service fees in ports of national significance shall be declared by Administrative Authority and for ports of local significance by Legal entity, in conformity with concession contract.
In declaring maximum rate from paragraph 2 of this article, Administrative Authority i.e. Legal entity shall take care not to endanger operations of the concessionaire and public interest.
The concessionaire is obligated to publicly announce fee rate for every type of port services.
Wharfage is paid for a vessel which uses the merchant, passenger or shipyard port in other purposes, except for cargo handling, providing passenger services or repairing and modifications of the vessels. 
Anchorage fee is paid for a boat using port anchorage.
Article 13
Infrastructure utilization fees in ports of national significance shall be revenue of the budget of Montenegro and in ports of local significance of the Legal Entity and they are used for:  
1. maintenance, reconstruction and construction of port infrastructure;
2. maintenance of sea-depth in ports and anchorages;
3. enhancement of security and safety protection level within ports and sea-protection from pollution from vessels in ports and ports anchorages;
4. Administrative Authority i.e. Legal Entity operating expenses.
Infrastructure utilization fees are not paid by Montenegrin public and navy ships and boats as well as foreign navy ships and ships being in ports for disembarkation of saved shipwreck victims, dead or sick persons and its escorts during the performance of such activities.
Rates for infrastructure utilization fees shall be prescribed by the Ministry, based on ports purpose, significance, type of maritime transport, condition of port infrastructure and other elements. 
III
CONCESSIONS
Concession subject and condition for performing commercial activities
Article 14
Concession subject is utilization of ports or part of the port, port infrastructure and superstructure, providing port services and performing other commercial activities in ports that are related to these services in economic, transportation and technological way. 
Concession subject can be construction, reconstruction and maintenance of port infrastructure and superstructure by BOT system including other forms of this system.       
Activities from paragraphs 1 and 2 of this article may be performed by domestic and foregign physical and legal entities registered in Montenegro, based on signed concession contract in conformity with acts regulating concessions.
Validity date of the concession
Article 15
Concession may be granted for a period up to 30 years.
Exceptionally from paragraph 1 of this article, concession may be granted for longer period, but not longer than 60 years and with the approval of The Parliament of Montenegro.  
The validity date of concession from the paragraph 1 and 2 of this article shall be defined taking into consideration: the subject of concession, total economic effects achieved, as well as, amount, purpose and dynamics of B.O.T investments including all parts of this system, taking into account time needed for return on investments.           
By the virtue of concession agreement, it can be predicted possibility to prolong concession validity date, but no longer than one-half of agreed period if conditions are changed after concession is granted, which makes difficult fulfilling contracting obligations for one contracting party or another, and if it is not possible to predict that kind of change in the moment of signing of the agreement. 
Competence for granting concession
Article 16
Decision on granting a concession shall be adopted by Government in conformity with acts regulating concessions.     
If it is not possible to grant concession in the port, the Government may establish, estimating public interest, one or more companies which will provide port services.    
Initiating of concession granting procedure
Article 17
Administrative Authority shall initiate procedure of granting concession in port of national significance.
Legal Entity shall initiate procedure of granting concession in port of local significance. 
Concession act
Article 18
Legal basis for concession granting shall be concession act which contains:  
1. concession subject i.e. detailed description of port or part of the port, with accompanying port infrastructure and superstructure, types of the port services and commercial activities which shall be the subject of concession;
2. estimation of expected investments by B.O.T system, including all parts of this system as well as desired condition of facility and equipment after expiration date of concession;
3. validity date of the concession;
4. assessment of the financial, legal, and technical feasibility of the types of the respective port services or commercial activities and B.O.T system, including all parts of this system;
5. analysis of the environmental impact assessment;
6. analysis, assessment, and allocation of risks between concession issuer and concessionaire;
7. conditions which have to be fulfilled by the bidder in relation to: valid registration in Montenegro, professional qualification, financial capacity, technical equipment, provisions of insurance and other references; 
8. expected amount of the concession fee and fee paid for utilization of port infrastructure;

9.  tender documentation;

10. draft concession contract;

11.  obligation of bidder to submit letter of intention and investment program on economic justification of investing in B.O.T including all parts of this system with issued guarantee for quality performance of future operations which are subject of the concession;

12. selection criteria for assigning concession which have to be: transparent, undiscriminatory, unbiased and relevant ;
13. other important elements for granting concession. 

Concession granting procedure
Article 19
The procedure of assigning concession shall be performed in accordance with this and other acts regulating concessions. 
Concession contract
Article 20
Concession contract shall be signed in accordance with concession granting procedure and decision on granting concession between: 
1. selected bidder and Administrative Authority in ports of national significance 
or
2. selected bidder and Legal Entity in ports of local significance. 
The concession contract shall contain:

1. names of the contracting parties;
2. rights and obligations of the contracting parties,
3. subject of the concession, terms of using, way of using and utilization period of concession subject;

4. amount, terms, conditions, and payment method of concession fees;

5. actions which have to be performed in order to obtain necessary permissions for performing contracted activities as well as right of the Port Authority to monitor these activities and services which are performed by concessionaire; 

6. mode and terms for providing assets to finance commercial activities (financial plan) and investment dynamic;

7. duration of preparation activities;

8. contractual stipulations on necessary quality of port services and technology transfer;

9. contractual stipulations on amount and way of providing guarantees for performance  of a contract;

10. obligations of concessionaire regarding transportation of dangerous cargo and environmental protection;

11. terms for contract prolongation;

12. terms of contract amendments or contract termination and its consequences in the case of vis major;

13. the description of events which shall be consider as vis major; 

14. sanctions and compensations in the case of breach of contract; 

15. the conditions of performing commercial activities, criteria and methods for defining prices e.g. tariffs of products and services for the ultimate users; 

16. contract stipulations on rights and obligations regarding: taking security measures, health protection measures and environmental measures as well as liability for compensation of damage caused by endangering general security and environmental protection; 

17. right on transfer of the concession;

18. contract stipulations on time and way of transferring real estates, facilities, devices or installations to concession issuer and condition in which they have to be transferred; 

19. manner of deciding on disputes 
Concession consignation 
Article 21
The concessionaire may cede one part of its rights and obligations from concession contract to third contracting party with written consent of concession issuer.    
Transfer of rights and obligations from paragraph 1 of this article does not exempt concessionaire from responsibility for fulfilling obligations from concession contract. 
Termination of concession 
Article 22
Relationship between concession issuer and concessionaire terminates:
1. on expiration date for which is has been assigned;

2. if the inheritors or successors fail to apply for confirmation of concession within 30 days from date of death of a concessionaire i.e. erasing a concessionaire from company register;

3. by breaking up of concession agreement in accordance with the regulations that regulates obligatory relations.
4. by depriving concession.

Concession shall be deprived if:  

1. procedure of bankruptcy, liquidation or initiation of  administration of a concessionaire, except in case of  startup of reorganization procedure in accordance with the Law on insolvent companies; 

2. if the concession or has been granted on the basis of misleading data important for awarding concession;

3. if the performance of the concessionaire jeopardizes the environment and / or health of people, or areas and facilities protected by law, which could not have been envisaged at the time of granting, and measures envisaged by special regulations are not sufficient to prevent it;

4. concessionaire transfers concession without written consent of the concession issuer;

5. if concessionaire, after written warning of the Port Authority, immediately and no later than seven days fails to adjust port service fees; 

6. if concessionaire doesn’t respect order in ports;

7. if concessionaire doesn’t follow the investment program from the concession agreement;

8. if concessionaire doesn’t pay concession fee in accordance with concession agreement;

9. if concessionaire does not conduct the commercial activity in conformity with concession contract.
10. if concessionaire, after written warning of the Administrative Authority, immediately and no later than sixty days fails to remove port infrastructure and superstructure which is not foreseen or against concession contract.
Objects from paragraph 2 point 10 of this article, after deprivation of concession, shall be removed on cost of concessionaire from which the concession is deprived.
Removal of the port superstructure
Article 23
Concessionaire that has built facilities of port superstructure based on a concession is entitled to remove those facilities after concession contract termination, if this issue is not stipulated differently by a concession contract. 
If concessionaire intends to sell facilities of port superstructure which remained in its possession after termination of concession contract and which were used for concession activities, concession issuer has right of first buyout in 120 days from the day of concessionaire offer reception. 
After termination of concession contract on BOT system, including other forms of this system, concessionaire passes on to concession issuer facilities of port superstructure, which are built and used for performing activities, in good and functional condition, in conformity with concession contract. 
Register

Article 24
Administrative Authority i.e. Legal Entity shall secure enlistment of the concessionaire in concession register. 

Concession activity performance is not conditioned by concession register enlistment.
The contents and method of keeping register book under paragraph 1 of this article shall be regulated by Ministry competent for maritime affairs (in further text: Ministry).
IV
ORDER IN PORTS
Security and safety
Article 25
Administrative Authority i.e. Legal Entity and concessionaire must secure fullfiling of conditions stipulated by international and domestic regulations on protecting human lives on sea.
Concessionaire in port opened for international maritime traffic must have: developed and approved security assessment, developed and approved security plan and authorized person in charge for security in conformity with international and domestic regulations on security of vessels and port installations. 
Concessionaire, who will do reloading, transport and storage of dangerous cargo, shall be obligated to define specific area in port where these activities will be performed in accordance with provisions of international and domestic regulations related to dangerous cargo. 
Protection from pollution
Article 26
Administrative Authority i.e. Legal Entity and concessionaire must ensure fulfillment of conditions stipulated by international and domestic regulations on prevention of pollution from ships, protection of maritime environment, coastal area and civil liability for damage from bunker oil pollution. 
In ports it is forbidden to drop and dispose hard or liquid waste, oil, oiled waters and waste remainings from the vessel as well as any other materials which pollute the environment, except on places with installations, equipment and devices for reception and handling of such cargo.
Physical or legal entity which uses installations, equipment and devices from paragraph 2 of this article is obliged to take measures to prevent leakage of oil and oil waters i.e. to prevent spread out of these materials in sea or coastal area. 
Inspection competent for navigation safety (in further text: Inspection) shall order to physical or legal entity which pollutes the sea to stop pollution immediately and remove harmful consequences.

If physical or legal entity from paragraph 4 of this article does not take an action in accordance with order, Inspection will order cleaning the port on the expense of the entity that pollutes the sea.  
Regulation on order in ports

Article 27
Regulation on maintenance of order in ports shall be prescribed by the Government. 
Act from paragraph 1 of this article shall prescribe, among other things, purpose of ports and parts of ports, communication obligations and procedures, way of navigation into the port, berthing, mooring, dislocation, anchoring and cast off of navigable objects and other questions. 
V
INSPECTION
Law implementation
Article 28
The Ministry shall perform supervision over implementation of this law and regulations adopted by the virtue of this law. 

Inspection supervision
Article 29
Inspection affairs from the article 25 of this law shall be performed by Inspection, in conformity with this law.    
Authorizations of inspector
Article 30
In addition to authorizations defined by the law on inspection supervision, the inspector shall have an obligation and right to control: 
1. navigation, cast off, mooring, unmooring and anchoring of yachts, boats and other navigable objects and their all kind of vessels;
2. embarkation, disembarkation and transfer of passengers and loading and unloading of cargo;
3. installations, equipment and devices if these constructions and devices may endanger navigation or pollute shore or sea;
4. maintenance of cleanness and environmental protection in ports from pollution from navigable objects;
5. port pilotage.

VI
PENALTY PROVISIONS
Article 31
Violation commited by legal entity is punishable by fine equalling ten to three hundred minimum monthly wages in Montenegro, in cases such as following:
1. fails to declare publicly fee rate for all types of services (article 12, para 4)
2. without written consent of concession issuer transfers the rights and obligations from concession agreement or part of them to a third party (article 21, para 1)
3. fails to remove on time objects of port infrastructure and superstructure (article 22, para 2, point 10)
4. fails to prepare security assessment, security plan and fails to nominate a person in charge for security (article 25, para 2)
5. fails to define port area designated for handling and storing of dangerous cargo (article 25, para 3)
6. drops and disposes hard or liquid material, oil, oil waters and waste remainings from a vessel as  well as other materials which pollute the environment (article 26, para 2)
7. fails to prevent leaking and spreading of oil and oil waters during its loading and unloading (article 26, para 3)
8. fails to take an action according to Inspection order (article 26, para 4)
Responsible person in legal entity and phisical entity shall be fined in the amount equalling one half to twenty minimum wages in Montenegro for violations stated in paragraph 1 of this article.
Entrepreneur shall be fined with the amount equalling ten to two hundred minimum wages in Montenegro for violations stated in paragraph 1 of this article.
VII
TRANSITIONAL AND FINAL CLAUSES
Adopting secondary regulations
Article 32
Secondary legislation based on the authorization from this law and development plans for ports of national significance shall be adopted until the day of application of this law. 
Management takeover 
Article 33
Administrative Authority shall takeover management of ports of national significance on the day of coming into force of its foundation act, as well as rights and obligations in conformity with this law.  
Priority concession
Article 34
Company, which performs commercial activity in ports in the same time when this Law goes into effect, is obliged to adjust final account in conformity with this Law and special regulations until the day of application of this Law.
Company which use the port and performs commercial activity in port based on a concluded contract prior to date when this Law goes into force, shall continue to use the port and perform commercial activity in conformity with that contract until its expiration date.
Company which use port and performs commercial activity in port and does not have concluded contract on the day of implementation of this Law, is obliged to submit a request, accompanied with: business plan for concession period, final account and balance sheet from paragraph 1 of this article for awarding a primary concession.
Concession issuer shall award a primary concession up to 12 years to a company, based on paragraph 3 of this article, in conformity with this Law. 
Final clauses
Article 35
On the date of application of this act, provisions of Chapter 3 of  » Ports and piers «, Articles 23, 24 and 25 of the Law on Maritime and Fluvial Navigation (Official Gazette of FRY, no 12/98, 44/99, 74/99, 73/00), as well as Chapter 4 of  » Ports and piers«, Articles 25 to 40 paragraph 2 of the Law on Maritime and Fluvial Navigation (Official Gazette of FRM, no.19/78, 8/79, 19/87, 39/89, 22/90, 13/91) and provisions of Articles 5, paragraph 1 related to: port and port area administration which Government declares as of national interest, and Articles 21 and 24 of the Law on Coastal Zone (Official Gazette of the Republic of Montenegro, no 14/92) shall be repealed.

Date of enactment and implementation
Article 36
This act shall enter into force on the eighth day after its publication in the »Official Gazette of Montenegro«, and it shall be implemented ninety days from day of entering into force.
� Published in the “Official Gazette of Montenegro”, No. 51/08 dated August 22, 2008. 
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